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DECI SI ON AND ORDER

This case arose froman application for |abor certification
on behalf of Alien Sung Hye Park ("Alien") filed by Enployer New
Jersey First Methodi st Church ("Enployer") pursuant to Section
212(a)(5)(A) of the Immgration and Nationality Act, as anended,
8 US C 8 1182(a)(5) (A (the "Act") and the regul ati ons
pronmul gated thereunder, 20 CF. R Part 656. The Certifying
Oficer ("CO') of the U S. Departnent of Labor, New York City,
deni ed the application and the Enpl oyer and the Alien requested
review pursuant to 20 CF. R 8§ 656.26

Under Section 212(a)(5) of the Act, an alien seeking to
enter the United States for the purpose of performng skilled or
unskilled |l abor may receive a visa if the Secretary of Labor
("Secretary") has determ ned and certified to the Secretary of
State and to the Attorney Ceneral that (1) there are not
sufficient workers who are able, willing, qualified, and
avai lable at the tinme of the application and at the place where
the alien is to performsuch | abor; and (2) the enploynment of the
alien wll not adversely affect the wages and working conditions
of the U S. workers simlarly enpl oyed.

Enpl oyers desiring to enploy an alien on a permanent basis
must denonstrate that the requirenents of 20 CF. R Part 656 have
been net. These requirenments include the responsibility of the
Enpl oyer to recruit U S. workers at the prevailing wage and under
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prevailing working conditions through the public enpl oynent
service and by other reasonable neans in order to make a good
faith test of U S. worker availability.



The foll owm ng decision is based on the record upon which the
CO deni ed certification and the Enpl oyer 's request for review, as
contained in an Appeal File ("AF"), and any witten argunent of
the parties. 20 CF.R 8§ 656.27(c).

STATEMENT OF THE CASE

On August 26, 1991, and as anended, on August 10, 1992,
Enpl oyer filed an application for |abor certification to enable
the Alien to fill the position of "Teacher-Bi-Lingual,
Korean/ English.” There was no experience required, but fluency
i n Korean and English and a Bachel ors Degree in Theol ogy (anended
to include Christian Education) were required. The job offered
was descri bed as:

To teach children, teens and adults in after school and
week-end program at Methodi st Church to speak, read and
wite in the English | anguage (for recent inmgrants)
and to teach the Korean | anguage to children brought up
inthe US.; to prepare | essons, give oral and witten
presentations, give assignnments and test achiev[e]nent;
to teach bible study and theol ogy cl asses to children
and yout h groups.

(AF 4). The application indicated that the Alien had a Bachel ors
degree with Social Science as the field of study and (as anended)
a Masters Degree in Divinity wwth Theology as the field of study.
(AF 2). An April 1, 1992 letter fromthe Enployer's Pastor
expl ai ned how the Alien nmet the educational requirenents, the
need for the conbination of duties, and the basis for the

| anguage requirenent. (AF 9). A followp letter dated May 11,
1992 fromthe semnary that the Alien attended explained that by
August 1991 she had conpeted work nore than equivalent to a
Bachelor's degree with a major in Theol ogy. (AF 21).

A recruitnment report fromthe state agency indicated that
there were four applicants referred for the position, all of whom
were rejected, but the state agency questioned the validity of
their rejection. (AF 68-69).

On Decenber 21, 1993, the COissued a Notice of Findings in
whi ch she notified the Enployer of the Departnent of Labor's
intention to deny the application on several bases. One of the
deficiencies was that the Enployer needed to further docunent the
basis for rejecting one of the U S. applicants, long C. Jang, as
he appeared to be qualified (citing 20 C F.R 88 656.20(c)(8),
656.21(b)(6), (j), and 656.24(b)(2)(ii)). (AF 70-74).

The Enpl oyer submtted its rebuttal on January 21, 1994
through the letter of its attorney and a letter (wth



4

attachnments) from Reverend Chang Seung-Wong on behal f of the
Enpl oyer. (AF 75-96).

On February 25, 1994, the COissued a Final Determnation in
whi ch she accepted the Enployer's rebuttal on sone of the issues
but stated that the Enployer had not adequately docunented that
U S. applicant Jang was rejected for |awful, job-related reasons.
(AF 97-100).

The Enpl oyer and the Alien, through their attorney,
requested review of that denial on March 31, 1994, and asked that
t he appeal first be considered as a Motion to Reconsi der.

(AF 101-129). The reconsideration notion was denied by the CO on
June 10, 1994. (AF 130).

DI SCUSSI ON

As a prelimnary matter, we will not consider docunentation
subm tted by the Enployer in connection with the request for
revi ew, although the argunents nmade have been considered. CQur
reviewis to be based on the record upon which the denial of
| abor certification was nmade, the request for review, and any
statenment of position or legal briefs. 20 CF.R 8 656.27(c).
See also 20 CF. R 8 656.26(b)(4). Here, the Enployer has failed
to assert a basis for not having submtted the subject
docunentation as part of its rebuttal and it should not be
consi dered now. See Sharp Screen Supply, Inc., 94-1NA-214 (May
25, 1995); ST Systens, Inc., 92-1NA-279 (Sept. 2, 1993);
Schroeder Brothers Co., 91-1NA-324 (Aug. 26, 1992); Kem Medi cal
Products Corp., 91-1NA-196 (June 30, 1992).

Section 656.21(b)(6)! provides that if U S. applicants have
applied for the job opening, the enployer nust docunent that such
applicants were rejected solely for job-related reasons; section
656. 20(c) (8) provides that the application nust show the job
opportunity has been and is open to any qualified U S. worker;
and section 656.21(j) requires the enployer to provide the |ocal
office wwth a witten report of the results of the enployer's
post -application recruitnment efforts. Under section
656. 24(b)(2)(ii), the COs determ nation whether to grant | abor
certification is nmade on the basis of whether there is a U S
wor ker who is able, willing, qualified, and available for the job
opportunity; such worker will be considered able and qualified if
"by education, training, experience, or a conbination thereof,
[the worker] is able to performin the normally accepted manner
the duties involved in the occupation as customarily perforned by
other U S. workers simlarly enployed.™

L All section references are to title 20 of the Code of Federal Regulations.
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In general, an applicant is considered qualified for the job
if he or she neets the m nimumrequirenents specified by an
enpl oyer's application for |abor certification. The Wrcester
Co, Inc., 93-1NA-270 (Dec. 2, 1994); First M chi gan Bank Corp.,
92-1 NA-256 (July 28, 1994). However, an enployer may reject an
applicant who neets the stated requirenents but is neverthel ess
denonstrably inconpetent to performthe nmain duties of the job,
based upon information obtained fromreferences or objective
testing during the interview. First Mchigan Bank Corp., supra.

Were an applicant's resune shows a broad range of
experience, education, and training that raises a reasonable
possibility that the applicant is qualified, even if it does not
state that he or she neets all the job requirenents, an enpl oyer
shoul d further investigate the applicant's credentials by an
interview or otherwise. See Dearborn Public Schools, 91-1NA-222
(Dec. 7, 1993) (en banc); Gorchev & Gorchev G aphic Design,
89-1 NA- 118 (Nov. 29, 1990) (en banc). Unsuccessful attenpts at
t el ephone contact, without nore, are insufficient to establish a
good faith effort to recruit. See, e.g., Glliar Pharnacy,
92-1 NA-3 (June 30, 1993). The enployer is under an obligation to
attenpt alternative means of contact when initial neans are
unsuccessful . Yaron Devel opnent Co., 89-1NA-178 (April 19, 1991)
(en banc) .

Here, applicant Jang, a resident alien, appears to be
ostensibly qualified, as he is a graduate of the Chung Ang
Theol ogi cal Sem nary, has taught English, and is qualified by
exam nation as a bilingual teacher (in Social Studies), according
to his resune. (AF 58-61). Wen questioned by the job service,
M. Jang deni ed having been interviewed by the Enpl oyer either by
phone or in person but admtted that he had returned to Korea in
1982, as well as in 1979. (AF 63).

The Enpl oyer asserted the follow ng basis for rejecting M.
Jang (appearing at AF 62):

We called M. Jang on the tel ephone. In the interview,
he said that he got his green card by General Ammesty.
Since Ammesty was a programfor people in the U S
continuously since before 1982, we questioned M. Jang
about where he worked from 1984 to 1989. He told us
that he worked for Dong Kuk University in Korea. This
confirmed what he had put on his resune. Since we
assunme that M. Jang did not lie to the U S. governnent
to get his green card, then he had to be in the U S
from 1981-1989, and then his resune is a conplete lie.

The job for a bi-lingual teacher we are offering

i ncl udes teaching of Bible studies and theology to
children and youth groups. W would certainly not
consider a person who lied in this manner to teach our
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chil dren any subject, and especially not norals, ethics
and religious studies.

The Notice of Findings found these concl usions by the Enployer to
be unclear as well as "based on enotional and inclusive (sic)
assunptions”, and noted that applicant Jang deni ed havi ng been
interviewed. (AF 71). In its rebuttal, appearing at AF 86, the
Enpl oyer el aborated further:

| reviewed the resune of M. Jang. The school in
Korea he said he graduated fromis an unaccredited
school, not authorized by the Mnistry of Education in
Korea. This would not be the equivalent of a U S
Bachel ors degree in Theol ogy or Christian Education and
he woul d not be qualified for the position.

To clarify ny letter concerning M. Jang's green
card. . . He stated in a tel ephone interview that he
obtained his green card through Amesty. | did not
guestion hi mabout that subject but showed the copy of
the green card to the attorney, Carol Wl fenson. :
She advised ne that the A90 nunber on the green card
was from Amesty, and that neant that he had to be
illegal inthe US. frombefore January 1, 1982 and
resided in the U S. continuously until 1987. H's
resunme showed he was working in Korea at Dong Kuk
University. Either he lied to obtain his green card by
stating he lived in the U S. from 1982-1987 or he lied
on his resune by stating he worked at the university
from 1984-1989. W would not hire a person who is
di shonest to teach our children. You now say that M.
Jang deni es bei ng cont act ed.

(AF 86, 89).

The CO found the Enployer's rebuttal to be inadequate
because the Enpl oyer did not discuss its concerns with M. Jang
or docunment that he was not qualified. (AF 97).

In the Enpl oyer's appeal brief, the Enployer argues that
applicant Jang was interviewed by tel ephone and it was
unnecessary for the pastor to enbarrass the applicant and
gquestion himfurther once he discovered that either the resune
was wrong or the applicant did not qualify for a green card.

(AF 124). The Enployer also notes, citing Matter of Dove Hones,
87-1 NA-680 (May 25, 1988), that the CO erred in giving greater
wei ght to the applicant's account. (AF 123).

Wi | e the Enpl oyer has nade sone good points in its brief,
the problemwith this case is that even accepting the Enployer's
account, its pastor's contact with applicant Jang was perfunctory
and he did not give the applicant any opportunity to explain
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di screpanci es between his work history and his green card
application. The portion of the Act (section 245A?2, 8 U. S.C

8 1255a(a), (b)) upon which the Enployer relies to establish

that the applicant was di shonest recogni zes that an alien may
establish "continuous physical presence" in the United States
notw t hstanding "brief, casual, and innocent absences.™

(AF 109). The applicant's handwitten resune and his supporting
docunents are sinply too anbi guous for the conclusion to be
reached that he has essentially commtted fraud wi thout his being
given the opportunity to explain. Furthernore, the Enployer's
assertion that the applicant's educational background is

i nadequat e, because his school was unaccredited, is based on
specul ation and i nnuendo and i s unsupported by any docunentati on.
Mor eover, the applicant was given no opportunity to either show
t he school he attended was accredited or explain why his

educati onal background was neverthel ess adequate. Accordingly,

t he Enpl oyer has failed to establish a basis for not inquiring
further into applicant Jang's qualifications, by a conplete
interview, rather than by a few questions over the tel ephone.

In view of the above, the application should be denied for
failure to establish a good faith effort to recruit.

ORDER

The Certifying O ficer's denial of |labor certification is
her eby AFFI RVED,

For the Panel:

PAMELA LAKES WOCD
Adm ni strative Law Judge

2 The section was added by Public Law 99-603, 100 Stat. 3394 (Nov. 6, 1986).



NOTI CE OF OPPORTUNITY TO PETI TI ON FOR REVI EW Thi s Deci sion and
Order will becone the final decision of the Secretary unless
within twenty days fromthe date of service a party petitions for
review by the full Board. Such reviewis not favored and
ordinarily wll not be granted except (1) when full Board
consideration is necessary to secure or maintain uniformty of
its decisions, or (2) when the proceeding involves a question of
exceptional inportance. Petitions nust be filed wth:

Chi ef Docket Cerk

O fice of Adm nistrative Law Judges

Board of Alien Labor Certification Appeals
800 K Street, N W

Sui te 400

Washi ngton, D.C. 20001-8002

Copi es of the petition nust also be served on other parties and
shoul d be acconpanied by a witten statenent setting forth the
date and manner of service. The petition shall specify the basis
for requesting full Board review with supporting authority, if
any, and shall not exceed five doubl e-spaced pages. Responses,

if any, shall be filed within ten days of service of the
petition, and shall not exceed five doubl e-spaced pages. Upon
the granting of a petition the Board may order briefs.
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